
 

Reference No. 4/MSME-GOI/11847                     23.01.2015 
 
Shri S.N.Tripathi, I.A.S 
Joint Secretary 
Ministry of MSME, Government of India 
Udyog Bhawan, New Delhi- 110107 
 
Subject: Comments on the proposed amendments in MSMED Act related to Revival 

and Exit of MSME 
 
Sir, 
 
With reference to the Office Memorandum NCEUS Cell/4/2010-pt dated 24th October 2014, 
Indian Industries Association (IIA) submits following comments on the proposed 
amendments: 
 
(A) GENERAL COMMENTS 
 

The purpose / objective of the amendment  as stated in the background note is very 
well defined and laid out. If the objective is met fully , it will not only give great relief to 
MSMEs but will be in the overall interest of the national economy through better 
utilization of the idle  resources  and increased activities in MSME sector. 

 
However , while going through the specific provisions of the proposed legislation, it 
appears that the proposed Micro, Small and Medium Enterprises Development 
(Amendment) Act, 2014 is more in favour of the Creditors to forcibly close the Units 
and recover their dues rather than to provide assistance / opportunity to MSMEs to tide 
over the difficult financial crises or to provide the entrepreneur liberty to decide for self 
the exit route.Section 25B, 25C and 25 D in Chapter V- A provides  sweeping powers / 
rights for Creditors to initiate actions against the MSME unit unilaterally and to close it. 
As such it is a forcible closure law dedicated for the benefit of Creditors against 
the MSMEs.  

 
A sick MSME Unit is expected to deposit 50% of total outstanding dues if the Unit 
is to go for  second appeal . This is an impossible condition for already sick Unit 
and hence this remedy of second appeal will not exist for MSMEs in real sense. 

 
Every human being learns from the failures. As such a failed entrepreneur is having 
much more experience than anyone else. If such entrepreneurs are encouraged to 
restart afresh a new venture after exit, he / she will be able to manage the show much 
better compared to new entrepreneur. But the ground realities are opposite to this. 



 

Failed entrepreneurs are almost blacklisted by the Banks and no one is there to help 
them. In this process, large number of experienced manpower resource is being 
wasted in India. IIA therefore strongly recommend that , Chapter 25-A may contain 
provision that after liquidation , the entrepreneur should be eligible for starting a 
new venture and should be given fresh funding without any bar / condition.  

 
(B) CHAPTER WISE AND SECTION WISE SPECIFIC COMMENTS  

 
SECTION / 
CHAPTER 
IN 
PROPOSED 
MSMED 
(AMENDME
NT ) ACT, 
2014 

PROVISIONS AS STATED 
IN PROPOSED MSMED 
(AMENDMENT ) ACT, 2014 

CHANGED 
PROVISION AS IS 
RECOMMENDED BY 
IIA / COMMENTS 

REASONS FOR 
SUGGESTING CHANG

3A (3) The other two Members shall 
be nominated, one each from 
the fields of economics and 
public administration, having 
dealt with industrial finance 
and issues connected with 
MSMEs 

 

The other two Members 
shall be nominated, one 
each from the fields of 
economics and State 
level MSME 
Association, having 
dealt with industrial 
finance and issues 
connected with MSMEs 

 

This is a forum for 
MSME as such 
representative from 
State level MSME 
Association is a must 
in the Appellate 
Authority in line with 
the MSE Facilitation 
Council. 

20A (3) The Chairman and other 
two members of the 
Adjudicating Authority shall 
be persons who are 
qualified to be High Court 
Judges or persons who 
have special knowledge of 
a professional experience of 
not less than 10 years in 
the field of micro , small and 
medium enterprise industry 
, economics, banking , 
industry, finance , law, trade 
or commerce. 

The Chairman and 
other two members of 
the Adjudicating 
Authority shall be 
persons who are 
qualified to be High 
Court Judges or 
persons who have 
special knowledge 
and professional 
experience of not less 
than 10 years in the 
field of micro , small 
and medium 

This is a forum for 
MSME as such 
representative from 
State level MSME 
Association is a must 
in the Adjudicating 
Authority in line with 
the MSE Facilitation 
Council. 



 

enterprise industry , 
economics, banking , 
industry, finance , law, 
trade or commerce. 
One member 
essentially shall be 
from State / National  
level reputed MSME 
Association.  

25A (2)  Schedule- A mentioned 
in the sub clause is not 
available. 

 

25B;25C ; 
25D and 
25E(3) 

 Provisions in these 
clauses are against 
the MSMEs itself. The 
provisions are 
providing free hand to 
the creditors for 
closure of the unit 
without the consent of 
the MSME 
Entrepreneur. If 
desired , the creditors 
can forcibly proceed 
for exit / closure of the 
unit.   
It is therefore 
recommended that 
these clauses should 
be withdrawn. 

 

25F Proposal of a Revival Plan 
— (1) On completion of a 
period of 30 (thirty) days for 
filing of claims by the 
Creditors, in case the 
enterprise prefers a Revival 
Plan under  Section 25C, the 
Provisional Trustee shall 
formulate and propose a 
Revival Plan in consultation 
with the enterprise and file it 

Proposal of a Revival 
Plan (1) On 
completion of a period 
of 30 (thirty) days for 
filing of claims by the 
Creditors, in case the 
enterprise prefers a 
Revival Plan under  
Section 25C, the 
Provisional Trustee 
shall formulate and 

For revival and 
rehabilitation Sale / 
Lease / Merger is 
not the solution 
hence following 
provisions should 
be deleted: 

(c)Sale or lease of 
part of the plant and 
machinery or 



 

for approval by the 
Adjudicating Authority within 
a period of 30 (thirty days). 
Such a Rehabilitation Plan 
may include the following 
among other measures 
towards revival and 
rehabilitation of an enterprise: 

(a)Composition with 
Creditors 

(b)Re-organization and re-
structuring of debt 

(c)Sale or lease of part of the 
plant and machinery or 
equipment of the enterprise 

(d)Amalgamation, merger or 
de-merger of the enterprise 
with another entity 

(e)Any other preventive, 
ameliorative and remedial 
measures as may be 
appropriate 

(f)Such other incidental, 
consequential or 
supplemental measures as 
may be expedient or 
necessary for revival of the 
enterprise and are consistent 
with instructions issued by 

RBI 

propose a Revival Plan 
in consultation with the 
enterprise and file it for 
approval by the 
Adjudicating Authority 
within a period of 30 
(thirty days). Such a 
Rehabilitation Plan may 
include the following 
among other measures 
towards revival and 
rehabilitation of an 
enterprise: 

(a)Composition with 
Creditors 

(b)Re-organization and 
re-structuring of debt 

 (c)Any other 
preventive, 
ameliorative and 
remedial measures as 
may be appropriate 

(d)Such other 
incidental, 
consequential or 
supplemental measures 
as may be expedient or 
necessary for revival of 
the enterprise and are 
consistent with 
instructions issued by 

RBI .  

( Instructions issued 
by the RBI are not 
clarified in the 
provision , these 
should be clarified ) 

equipment of the 
enterprise 

(d)Amalgamation, 
merger or de-
merger of the 
enterprise with 
another entity 

 



 

25F (2) 
A Revival Plan framed under 
this Section shall subsist for a 
maximum period 5 (five) years. 

 

A Revival Plan framed 
under this Section shall 
subsist for a maximum 
period 10 (Ten) years. 

 

5(Five) years is too 
short a period. 

25F (3) 
 Schedule B mentioned 

in the sub- clause is 
not available. More 
over in the footnote for 
schedule B “RBI OTS 
scheme is mentioned”. 
But OTS is not a 
rehabilitation. 

 

25I 
---------------------------------------- 

Provided that a plan modified 
under this Section may not 
extend the overall period of 
implementation of the plan 
beyond five years. 

 

---------------------------------- 

Provided that a plan 
modified under this 
Section may not 
extend the overall 
period of 
implementation of the 
plan beyond ten years. 

Five years is too 
short a time. 

25J (3) The remuneration payable to 
the Provisional Trustee shall 
be approved by the Central 
Government and shall be 
jointly and in equal proportion 
be borne by the enterprise, 
creditors and the government 
out of the Fund created 
under Section 12 of this Act. 

 

The remuneration 
payable to the 
Provisional Trustee 
shall be approved by 
the Central 
Government and shall 
be jointly and in equal 
proportion be borne by 
creditors and the 
government out of the 
Fund created under 
Section 12 of this Act. 

Since the enterprise 
is already in 
distress , putting 
the burden of 
payment to 
Provisional Trustee 
by him is not 
justified hence 
should be exempted 
from this. Moreover, 
Enterprise should 
be given an option 
to prepare the 
revival plan which 



 

 may be submitted to 
the Provisional 
Trustee. In case the 

Enterprise is not in 
a position to 
prepare the revival 
plan , then 
Provisional Trustee 
may be approached 
by him for preparing 
the revival plan. 

25P 
Second Appeal — (1) A 
second appeal against the 
order passed by Appellate 
Authority under Section 250 
would lie before the Supreme 
Count of India within 30 
(thirty) days of order of the 
Appellate Authority subject 
to deposit of 50% of total 
outstanding dues by the 
enterprise.' 

 

Depositing 50 % of the 
total outstanding dues 
by the enterprise who 
is already bankrupt is 
an impossible 
condition for the 
enterprise to fulfill. 
Hence the enterprise 
practically will never be 
able to go for second 
Appeal. As such , it is 
recommended that this 
condition of 50% 
deposit should be 
relaxed. 

 

25Q Discharge — (1) After the 
implementation of the revival 
plan or conclusion of 
liquidation process under this 
Chapter, the Adjudicating 
Authority shall issue a 
certificate of discharge to the 
enterprise, and thereafter, the 
enterprise and the 
entrepreneur shall not be liable 
for any civil consequences 
under any law. 

Discharge — (1) After 
the implementation of 
the revival plan or 
conclusion of liquidation 
process under this 
Chapter, the 
Adjudicating Authority 
shall issue a certificate 
of discharge to the 
enterprise, and 
thereafter, the enterprise 
and the entrepreneur 
shall not be liable for 

Along with the civil 
consequences the 
entrepreneur is also 
required to be 
exonerated from the 
criminal 
consequences. 



 

 any civil & criminal 
consequences under 
any law. 

25Q 
-------------------------------------- 

Provided that the Adjudicating 
Authority in appropriate cases 
refuse to issue a discharge 
certificate or issue only a partial 
discharge certificate especially 
when the Adjudicating 
Authority has reasons to 
believe that the enterprise or 
entrepreneur has been 
involved in fraud, 
misfeasance, forgery or such 
other willful dishonest 
conduct. 

 

Once the assets are 
liquidated , the 
discharge should be 
final . After liquidation 

there should not be 
any condition for 
discharge and it 
should be automatic. 

 

 
We hope comments and suggestions submitted by Indian Industries Association as above 
will be considered in the overall interest of MSME .  
 
We also recommend that a National Workshop to discuss the proposed changes in the 
legislation should be organized involving all the State / National MSME Associations as 
early as possible. 
 
Thanking you, 
 
Yours faithfully 

 
Sanjay Kaul 
Chairman, Banking & Taxation Working Group of IIA 
 




























